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Ferguson. California’s Constitution, Codes and Statutes. 
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LAW LIBRARIES IN ITALY* 
By MicuaEL ANGELO MusMANNO, of the Philadelphia Bar. 


Mention Rome to a layman and his mind will at once jump 2000 years back 
to Caesar, Brutus and imperial glory and grandeur. Mention Rome to a lawyer 
and he will annihilate the centuries just as quickly, but his mental gaze will 
probably rest upon Justinian, Corpus Juris and all that is so genuinely absorbing 
and fascinating in that first sincere and intelligent effort to make of law a perfect 
system of justice. 


*Presented at the Annual Meeting of the American Association of Law Libraries at 
Seattle, Wash., in July, 1925. 
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Thus, to lawyers and laymen the mention of Rome flashes upon the screen 
of consciousness the majesty of age and the romance of the centuries. And when 
one deals with centuries the natural inclination is to treat one’s subject subject- 
ively, to philosophize, to muse, to dream. Thus, on the occasion a guide pointed 
out to me, between the Capitoline Hill and the Tiber, the site of the Porticus 
Octaviae, the public library founded by Augustus, what could I do but dream 
when, instantaneously, there presented themselves to my fancy thousands of fairy 
workers who, utilizing the dimensions indicated by the fragments of a buried 
column, a projecting base and a peeping architrave, reconstructed magically that 
perfectly proportioned white-marbled structure with its temples to Juno and 
Jupiter, its long schola or hall for conversation in the rear, its three sections 
made up of a Latin library on the left, Greek library on the right, and a curia or 
hall for meetings in the center, and then that imposing double colonnade about 
the compact entirety, furnishing a meeting place for master and pupils; and 
finally, with magical swiftness, arranged the thousands of manuscript rolls in 
in their bookcases and presses, all of them beautifully inlaid and surmounted 
by busts. For a moment I gazed upon the handsome completed edifice, and then 
it disappeared, leaving, however, the manuscript rolls neatly piled on the ground. 
Storms and earthquakes came, and they shook the very earth, armies came and 
they burned and sacked, vandals arrived and they ruthlessly destroyed, but the 
manuscripts remained intact, and, throughout the centuries, the wise men of all 
nations came to unroll and to peacefully study them, even as they do in the 
a Ancient architectural Rome we have only in those marble frag- 
ments which so easily awaken our fancies, but ancient juridical Rome still lives 
in its completeness ;—perfect and flawless in every detail. And there is no 
civilized nation of today which, in building the solid foundations of its juridical 
structures, has not followed the plans and specifications of classical and juridical 
Rome. 

The spirit which one senses in an Italian law library is that every book 
referred to is either at least several centuries old in itself, or is based upon 
material that forms some part of the network of chains that runs back to the 
manuscripts contained in the Porticus Octaviae. And one actually senses the 
age that gives authority to the various tomes found there. In America, the most 
recent decision is the one most eagerly cited because we feel it represents the 
truest expression of actuality, being contemporaneous. In Italy, it is perhaps just 
the contrary, the spirit being that if a certain principle has withstood the test 
of centuries it must represent quite perfectly the actualities of the situation it 
describes. At any rate, that is the spirit I feel in an Italian library. But at 
this point I will cease being subjective and become entirely objective. Nobody 
likes to dream vicariously. Let what already has been said, therefore, serve 
merely as an introduction to the compilation of data which here follows, data 
from which you may draw your own philosophical conclusions, if any are to 
be drawn. 

One of the great prides of the early Romans was the possession of books. 
When Marc Anthony began courting Cleopatra he showed that he was in earnest 
by presenting her with a library of 200,000 volumes taken by him at Pergamon 
in a military campaign. History records that Caesar brought to Rome not only 
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many captives, whose ransoms did the general coffers fill, but also many books 
collected in the countries where he had campaigned. It is recorded further that 
he assigned M. Terentius Varro to the task of systematically arranging these 
writings, with all others that could be collected anywhere, into a library. Under 
succeeding Caesars Rome became a city of libraries and there seems to exist 
good authority for the statement that the library facilities of the Roman world 
in imperial times probably surpassed those of Modern Europe before the middle 
of the 18th century. 

At the break-up of the civilization of the Roman Empire the learning of the 
classical period was preserved by Monasticism. It was Monasticism that con- 
structed the bridge over that fearful chasm of violence, decay, ignorance and 
vandalism known as the Middle Ages; the bridge over which marched the learn- 
ing, the glory and the pride of Rome, bringing to the Renaissance not only 
spiritual reinforcement but strong, vigorous material assistance in the shape of 
books containing the wisdom of a civilization which had reached the highest 
pinnacle of civil accomplishment. Throughout the long Dark Ages books and 
learning were chiefly preserved by the monasteries, especially those of the 
Benedictines originating at Monte Cassino (530 A.D.) The adage of the day 
was “‘Claustrum sine armario, castrum sine armanéntario,” that is to say, “A 
monastery without a library is a fort without an armory.” Each Benedictine 
house instituted first a library, then a scriptorium, or writing room, where manu- 
scripts were copied for its own use, for sale or exchange, and lastly a school, 
open to all who desired instruction. Many famous libraries of Europe had their 
nuclei in these Benedictine collections. England is indebted to the Benedictines 
for her earliest library, that of Christ Church, Canterbury (596 A.D.) The 
Franciscans had a considerable library at Oxford, to which Adam de Murisco 
left his books (1253). It might be interesting to observe here that it was an 
Italian, Sir Anthony Panizzi, who did most to place the British Museum in the 
front rank of libraries. Dr. Garnett, in writing of Panizzi, said; “He governed 
his library as his friend Cavour governed his country, perfecting its internal 
organization with one hand while he extended its frontiers with the other.” 

The libraries in Italy of course are not all law libraries but practically every 
one of them contains law books in no small number. This is due to the fact 
that law in Italy, while definitely a technical study, yet is also considered a 
subject for general culture, and thus offers a great deal of interest to the general 
reading public. Law, more or less, has been interlinked with the history of the 
race from the days of the Twelve Tables. The development of Roman and 
Canon law, and the vicissitudes of national and international importance attendant 
upon the exercise of secular power by the Pope, gave to the history of the Italian 
peninsula a legal flavor throughout the ages. Gregory the Great, the initiator of 
the secular power of the Papacy, was essentially a lawyer. 

Nearly every library in Rome today contains a collection of some incunabula 
or other, among which is always found some volumes devoted to the state of 
the law during the various periods of Italian history. 

The law material which one finds in libraries not strictly law libraries 
consists of the Code and commentaries thereon, histories of the development of 
jurisprudence throughout the centuries, treatises on customs and on suggestions 
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and recommendations for modifying or changing the law; there being no shelves 
dedicated to reports, in the American and English sense of that word. Italy 
does not maintain any official system for reporting decisions, this activity being 
left entirely to private enterprise, and there are thus a number of weekly reviews, 
which perform the office of our “advance sheets.” These report the interesting 
and important decisions of the tribunals, courts of appeal and the Court of 
Cassation. The reviews are then bound into volumes and indexed, and form a 
system of reported cases not much unlike ours. There is this great difference, 
however: the decisions of the Supreme Court of Italy, officially known as the 
Court of Cassation, are not stare decisis. These decisions are naturally of 
great persuasive effect, yet officially they do not bind the lower tribunals which 
are always free to interpret the law as they best see it, subject only to having 
their decisions reviewed on appeal. 

Italy is governed by a code made up of five different parts, they being the 
particular codes of civil law, penal law, commercial law, civil procedure and 
penal procedure. The code aims at defining succinctly and clearly every prin- 
ciple of law applicable in modern litigation and, to a remarkable extent, succeeds 
in doing so. The reported decisions are called “giurisprudenza” which is dis- 
tinguished from the law, which is the Code. The Code is Italy’s “best seller.” 
One sees it on sale everywhere. Gotten up in thin paper it makes a book not 
much larger in size than a pocket can of Prince Albert tobacco and can be carried 
about in one’s coat quite as easily as that much advertised tin. In this manner 
one has always at his disposal the text book on principles of law, which has 
the advantage of being at the same time authoritative. The reported cases, or 
“jurisprudence”, thus are only of secondary importance. 


The largest law library in Rome is the Library for the Ministry of Justice. 
It contains 75,000 volumes. Sometime ago I was asked to prepare a paper on 
American legal institutions which was to be published in one of the Italian law 
reviews. I felt at the time that my article could not be entirely complete because 
I had brought with me no law books and therefore had no authorities to cite. 
But one day browsing through this library I found shelf after shelf of American 
and English works. Greenleaf, Blackstone, Bispham, Willoughby, Cooley, Whar- 
ton—all the old masters of my law school days looked down upon me smilingly. 
Among the recent works I found that admirable book of Supreme Court Justice 
Harlan F. Stone, “Law and Its Administration,” and the monumental work of 
Pennsylvania Supreme Court Justice von Moschzisker on “Trial by Jury.” 


In America there is probably no library which offers more convenient and 
comfortable places in which to work than the Library of Congress. Cozily 
ensconced there in one of the numerous alcoves one can easily forget all that 
part of the world not embraced in the literature with which he is actually engaged. 
This is true even to a greater degree in the Ministry of Justice Library at Rome 
where, upon suitable application, one is given the key to a room or office which 
practically becomes his during the period of his stay. Desk, typewriter, paper, 
courteous service are all at his disposal. The indexing system is similar to the 
American systenr but I made little use of it. When I wanted a particular book 
the librarian, a long bearded kind old gentleman always insisted on getting it 
for me. At other times I roamed about of my own accord exploring the long 
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book shelves, enjoying the contrast between the old and the new books: here 
some incunabula of the Justinian Code, not far away a treatise on civil rights 
as affected by aeroplane transportation; here one of the early rare prints of 
Grotius, close by the complete series of the American Journal of International 
Law, etc., etc. 

The Library of the Chamber of Deputies is a magnificent institution in the 
parliamentary building. It contains over 150,000 volumes, with legislative hist- 
ories of all the nations. I noted with some interest that here among a great 
number of books devoted to the question of legislative filibustering, there were 
a good many discussing this phenomenon in American history where it seems 
to have acquired its greatest systematization. One rule adopted by the Italian 
Chamber of Deputies to prevent filibustering is that which prohibits a deputy 
from reading from any book or manuscript for more than fifteen minutes; 
further, that the deputy must speak with some degree of fluency. I recall a 
filibuster in the United States Senate in 1919 when Senator LaFollette, in order 
to kill time, punctuated every drawled-out word or two with an enormous pause, 
a shake of the head, and a little walk about his desk. And I recall of reading 
of another occasion where a senator threatened to read Greene’s History of 
England unless his particular demand was acted upon. This can not even be 
imagined in the Italian parliament. It might be suggested to Vice President 
Dawes that a reasonable reform of Senate Rule No. 22 in accordance with the 
Italian rule here mentioned might be triable. 

The Vatican Library has historic origin in church records dating from the 
second century. It is primarily a library of original materials, containing over 
50,000 manuscripts, each one of which is contained in a strong, solidly-made 
painted wooden case. While the library, in addition to the manuscripts, contains 
over 350,000 printed volumes these latter may not be used except by those who 
are studying the manuscripts. A special card of admission must be obtained in 
order to consult the manuscripts. In making application for the card’one must 
indicate his reasons for wanting to frequent the library and must show that his 
studies legitimately embrace an examination of the original materials. However, 
once having convinced the Prefect of the Library of the rectitude of your inten- 
tions, the privilege conferred upon you is well worth the trouble undergone. 
Having been registered on the books as a student of the library, you are free 
to enter at any time during the rest of your life. You are given a special card 
upon which to affix your photograph, you are assigned a special cabinet for your 
wraps and things, and you are permitted to roam about at will over those acres 
of mosaic pavements and through the marble corridors and beautiful gardens. 
Here if one wishes to dream that he is living in the picturesque days of the late 
Middle Ages or early Renaissance, there is little to prevent him doing so. In 
fact everything combines to aid him in that delightful somnolent venture. Here 
one is surrounded by statues, paintings and tapestries of the old masters, he 
uses fifteenth and sixteenth century furniture, he reads parchments written during 
the same period, and then everywhere he sees the famous Swiss Guards in their 
fifteenth century picturesque uniforms of red, black and yellow pannelled 
bloomers and jackets, black hat with red strings, dark yellow stockings and 
buckled shoes, carrying always the imposing halberd. 
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In view of the fact that the Papacy exercised temporal dominion from May 
3, 590, when Gregory the Great, leaving the prefecture of Rome, became Pope, 
to September 20, 1870, when Italian soldiers under Victor Emmanuel II, def- 
initively took over Rome as Italy’s capital city, it is easy retlection that much 
of the material in the Vatican Library is devoted to law and government. During 
the periods the Pope was absent from Rome, either because he was driven away, 
or left of his own accord, the people of Rome usually set up a government of 
their own. | was much interested in seeing here the constitution of the Roman 
Republic set up in 1252. This constitution provided for what might today be 
called the city manager form of government. The Romans had decided that 
in order to have a strong, strictly impartial government it was necessary to im- 
port some one from the outside. They accordingly employed a certain Branca- 
leone from Bologna, a man learned in the law and absolutely fearless. He was 
given the powers of chief justice and commander-in-chief, with a salary of 1500 
gold florins half yearly. The term was three years. History records that Branca- 
leone succeeded well in his enterprise. He wiped out banditry, tamed the nobles, 
and in general put fear and respect for law in the hearts of high and low. His 
method of enforcing obedience to his laws was simple but efficacious: he hung 
all those who refused to obey. He was employed for a second term, but died of 
a fever before its completion. The Romans curiously but sincerely honored 
his memory by placing his head in a gold vase on the top of a column on the 
capitol. 

The Vatican Library contains the original copy of the famous reorganization 
scheme of the Canon Law by Pope Innocent III. This Pope, who was a student 
of the law school of Bologna and one of the greatest jurists of his time, so 
reorganized the Canon Law and influenced Civil Law that he came to be known 
as Pater Juris, father of the law. 

His successors on the Papal Chair in the thirteenth century were also dis- 
tinguished for their attention to law. Pope Gregory IX commissioned his Chap- 
lain the famous Raymond of Pennaford, to codify all the decretals since the time 
of Gratian. This work was officially issued in 1234, four years of labor having 
been devoted to it. The laws are in the form of decisions announced in cases 
submitted to the Pope from all parts of Christendom, including many from the 
distant East—not a few from England and Scotland. Gregory’s decretals were 
published in five books; a supplement under the name of a sixth book was pub- 
lished under Pope Boniface VIII in 1298, the last Pope of the great organizing 
Thirteenth Century, who had also, like Pope Innocent III received his legal 
training at Bologna, and was looked upon as one of the greatest jurists of his 
time. This sixth book is interesting because for the first time abstract rules of 
law are laid down extracted from actual judgments made in the cases published 
not only in this book but in the five preceding books. This advance in legal 
formulation was doubtless due to Pope Boniface’s interest in the subject of law. 
At the end of the thirteenth century both the Canon and the Civil Law had 
mainly, through Italian interest in the subject and the persistent intellectual 
efforts of great scholars and administrators of the peninsula, been molded into 
the form in which it exists at the present time and very little has been added to 
it since. 
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It may be remarked in passing that as Italian jurisdiction ceases at the Vati- 
can gates, the Papacy maintains its own court to decide all controversies which 
may arise among the personnel of the institution. 

Another state which is within and entirely surrounded by the Italian State 
is that of San Marino, the tiny republic located in the northeastern part of Italy. 
It was my honor and pleasure in Rome to meet the Supreme Court of San 
Marino—Senator Vittorio Scialéja, an Italian jurist of great ability and renown. 
The reason given by the San Marinians for appointing their Supreme Court 
outside their country is not that they cannot find an able enough man within 
the confines of their own nation, whose area is 38 square miles, but that justice 
is entirely impartial, and thus more secure, coming from a stranger. 

Every Italian courthouse has its library which is dependent upon the local 
bar association, known as the Council of the Order of Attorneys and Procur- 
ators. Lawyers in Italy are divided into “avvocati” and “procuratori.” When 
a law student passes the state examination and is permitted to practice law, he 
is given the title of “procuratore” which permits him to practise in all the lower 
courts. After five years’ active practise he is permitted to practise before the 
Court of Cassation and thereby acquires the title of ‘“‘avvocato.” He may acquire 
this title before the termination of five years by passing a special examination held 
for this purpose. 

When trying cases or appearing before the court for any motion, the lawyers 
must always wear the prescribed black toga. If lawyers must wear something 
distinctive one cannot but think that the robe is more appropriate, comfortable 
and sanitary than the barrister’s wig of England. The Italian district attorney, 
or as he is termed here, the “pubblico ministero”, wears a robe similar to that 
of the profession but in addition he carries a distinctive silver cord which 
extends from shoulder to shoulder and drops in front with a silver tassel. The 
dress of his office embraces also a brimless cap which is trimmed with silver braid. 
The presiding judge, called the “presidente”, is dressed similarly to the “pubblico 
ministero” but his trimmings are all in gold. The judicial bench in all court 
rooms is semi-circular. In criminal cases involving a punishment of less than 
five years’ imprisonment there is no jury, and the law and facts are decided by 
three judges who sit along the periphery of the bench. At the right of the judges 
and at the extreme end of the bench sits the prosecuting attorney. At the 
other extreme end or to the left of the judges, sits the court clerk, termed the 
“cancelliere.” 


When lawyers appear in the Court of Cassation they must wear a special 
lace cravat and a special headdress which somewhat resembles a miter. 

The main purpose of the Court of Cassation is not to give final sentences, 
but to cancel or “cassare” (hence “cassazione” or cassation) all misapplications 
of the Code. When a decision is “cancelled” it is not sent back to the court that 
decided the case in the first instance, but it is sent to another court with clear 
explanation in the opinion as to how the first court erred in applying the law. 
Technically, the decision of the Court of Cassation is not binding on the second 
court which can decide the case as if it were trying it in the first instance, but 
should it decide the same as the first court, or err in a similar manner, and the 
decision is brought up for appeal, then the Court of Cassation in plenary session, 
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consisting of 15 judges (only seven sit otherwise), definitively decide the con- 
troversy and it becomes res judicata. 

The bar association library of Rome is located in the Palazzo di Giustizia, 
a massive, travertine pile which rises from the banks of the Tiber as majestically 
and solidly as a chain of mountains. I recall the first day I looked upon the 
gigantic, heavy edifice and how it literally stunned me. Its heaviness and solidity 
almost suffocated me. It covers an area about equal to that covered by the 
Capitol at Washington. I walked about it twice dazed, and then feeling myself 
reduced to the size of a Lilliputian, with great difficulty I walked away. I 
have now become accustomed to its bigness and massiveness but I never fail to 
be charmed with its architectural and sculptural grandeur. It is a splendid 
tribute to the Italian of today. It shows that he is the true heir of the masters 
that made the glory of Rome and the Renaissance. An interesting feature of 
the ornamentation of the building is the fact that the Statue of Justice which 
rests on the arch of the principal entrance, which looks upon the Tiber, comes 
before the allegorical group of Jaw, intending by this that the end is always 
justice, the means’ the law; not law for law’s sake, as is too frequently the 
universal practise. The building has a large statuary population, made up of all 
the famous ancient jurists and many of the modern eminent ones. The edifice 
contains about 300 halls. Every courtroom contains, in addition to a bust of 
King Victor Emmanuel III, the legend inscribed over the President’s chair, “La 
legge e’ uguale per tutti.” (The law is the same for all.) There are two large 
law libraries in this building, one appertaining to the Courts of Appeal and 
Cassation, the other to the Roman Bar. 

The law school of the University of Rome dates from 1303, and, given its 
geographical and historical importance, and the excellence of its faculty (con- 
taining three ex-prime ministers, and men universally famed like Enrico Ferri) 
it is considered the best in the country, if not in Europe. In addition to its 
regular law library, which contains 23,500 volumes, as well as 7000 doctorate 
theses collected from all parts of the world, the university contains what is 
known as a juridical-criminal library devoted entirely to works of a juridical- 
criminal nature. This particular library which contains also a laboratory, is 
directed by Enrico Ferri, the great crimonologist, who makes experiments here 
not only for the benefit of the university students, but also for practising lawyers, 
and especially prosecuting attorneys and magistrates. Ferri’s theory that most 
criminals, especially the recidivists and habitual offenders, are suffering from 
some organic defect, is worked upon and tested out here. The utter indifference 
with which human skulls seem to be scattered about in this library hardly make 
it the best place to spend a quiet evening reading, that is for one who is not 
accustomed to associating with skulls not definitely attached to living people. 

There are 24 government universities in Italy, located respectively at Torin, 
Genoa, Milan, Pavia, Padua, Bologna, Modena, Florence, Pisa, Bari, Siena, Fer- 
rara, Camerino, Urbino, Rome, Naples, Palermo, Catania, Messina, Cagliari, 
Sassari, Macerata, Perugia and Parma. Each of them maintains a school of 
jurisprudence with, of course, its concomitant library. 

The Roman Circolo Giuridico, which has an extensive law library, is an 
organization made up principally of magistrates, professors and lawyers. Its 
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object is to promote reunions and conferences not only among the legal profes- 
sion, but ali those interested generally in the culture of the law. The lectures 
and discussions which take place at its meetings are published and are of no 
little assistance to the city and: nation in the solution of its juridical and legislative 
problems. 

The biggest library in Rome is the Victor Emmanuel Central Library on 
Via del Collegio Romano. This library contains over 1,000,000 volumes, with 
6200 manuscripts dating back to the sixth century, and over 1500 incunabula. It 
contains of course also much legal material. 

Given the long and absorbing history of Rome, from which comes the 
very word “romance”, it is not difficult to associate the idea of books with 
the Eternal City, but when we talk of Venice the first thought that comes to 
our minds is not books, but gondolas. And yet in that exquisite city of moonlit 
lagoons, lapping waters and dolce far niente, it should not require too much 
of an effort to imagine oneself comfortably sitting by the murmuring sea 
reading, and if one could give another hitch to his imagination he might even, 
with the aid of the thought of the “Merchant of Venice” and fair Portia, be able 
to visualize the book he is reading to be a law book. All indeed far-fetched, 
unless one realizes that aside from the different method of transportation and the 
truly miraculous beauty of Venice, people live there as they do elsewhere, that is 
to say, there is litigation over people, property, franchises, and everything else 
from which lawyers’ fees are manufactured. Lawyers here prepare briefs even 
as lawyers in Rome or in Philadelphia, and in preparing briefs must have 
law books. The largest library in Venice is the National Markian Library 
on the square of St. Mark. It contains over 400,000 volumes, 1300 manuscripts 
and 1800 incunabula. About 40,000 of the volumes are devoted to law. This 
library had its origin in 1362 when Francesco Petrarch donated his books to the 
Republic of Venice. These books remained in a room undiscovered for 273 
years. In 1468 Cardinal Bessarione donated to the Republic his private collection 
of Greek and Latin manuscripts, a collection which had cost him over 300,000 
golden ducats. The Venetian Senate now took an interest in the library and, 
with regular appropriations for the purchase of books, soon developed a library 
of appreciable proportions. In 1797 Venice was compelled to give up to France, 
by reason of Napoleon’s conquests, many of her valuable manuscripts. In 1816 
France relinquished these works, but instead of their being returned to Venice 
they were sent to Vienna. It was not until 1919, after Italy’s defeat of her 
hereditary enemy, Austria, that these precious manuscripts finally returned to 
Venice. The archives of Venice are unusually complete, containing more than 
15,000,000 documents, all of which are housed under a single roof. 

Milan is Italy’s largest commercial city and, were it not for its phenomenally 
beautiful cathedral of 98 pinnacles and 4000 statues, it might, with its busy 
streets and factories, pass for an American city. Its largest library, the National 
Library of Brera, got its start from the Empress Maria Teresa of Austria 


who contributed funds, and did much to stimulate interest in its progress. It 
contains 400,000 volumes, of which 35,000 are law books. 


A list of all the law libraries in Italy would be a list of all its cities. Each 
one has a history of its foundation and development, but this paper could not 
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possibly be so lengthened as to describe them all. Suffice it to say that they all 
realize the priceless heritage that is theirs in being direct descendents of that 
perfect system of jurisprudence of ancient and glorious Rome, whose practise 
indicated that law is only law when it is perfectly recorded and permanently 


preserved for future use and application. 
Rome, May, 1925. 


THE FRENCH JUDICIARY SYSTEM* 


By Henri Decucis, Avocat a la Cour de Paris 


I 


We make no claim to novelty in stating that, on most points, the French 
judiciary system differs very widely from the one which obtains in all Anglo- 


Saxon countries. 

One institution, however, France has, as early as the close of the XVIIIth 
century borrowed from England, the criminal jury which works in our country 
on lines very nearly similar to those with which all Anglo-Saxon legists are 
familiar. 

But, barring that exception, it may be recalled that the judiciary institutions 
of France are nowise indebted to Anglo-Saxon Law. They are, on the whole, 
of indigenous growth, notwithstanding their Latin origin, indeed, at first deeply 
rooted in the Roman Law, they little by little amalgamated many of the 
traditions and customs of the Middle Ages, until, after having received the 
characteristic stamp of the Revolution of 1789, which in numerous instances 
achieved noteworthy improvements, they were finally completed by the powerful 
hand of Napoleon I, and fused by him into a new whole. 

Considered in its bulk, and despite a certain number of minor imperfections, 
the French judiciary system works satisfactorily. It presents two great advan- 
tages: simplicity and economy. Furthermore the fact that French law has 
generally been codified greatly facilitates the administration of justice by the 


Courts. 
A short statement of the main lines of the French judiciary system will 


perhaps be of interest. 

The French Courts may be divided into two distinct groups: (a) The 
administrative Courts, at the summit of which is the State Council called 
“Conseil d’Etat”; (b) The judicial Courts proper, at the summit of which is 
the Supreme Court, called “Cour de Cassation.” 


II 


The administrative Courts try all cases in which the State, the Departments, 
the Townships (and other public bodies) are interested, (such as contracts for 
public works and similar matters concerning the State or any public body, electoral 
disputes, illegal acts of public officials, direct taxes, etc.). 


*Presented at the Annual Meeting of the American Association of Law Libraries at 
Seattle, Wash., in July, 1925. 
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The administrative Courts of the first degree are local district courts which 
are called “Conseils de Préfecture. There is one of these Courts, composed 
of three judges, in each of the 89 French departments. 

The “Conseils de Préfecture”, owing chiefly to the fact that the legislature 
has failed to secure sufficient stability and independence to their members are 
probably the most imperfect part of the French judiciary system. 

An appeal lies to the judiciary division of the “Conseil d’Etat”, which 
sits in Paris, from any judgment of a “Conseil de Préfecture.” 

The “Conseil d’Etat”, a very fine and noble French institution, is a corner 
stone of the State. Thanks to the efficient organization of the body itself and 
to the high legal experience and political independence of its members, it renders 
the greatest services to the country. 

Its judiciary division, the only one with which we are concerned here, 
consists of thirteen Counsellors of State ‘“Conseillers d’Etat’’, assisted in their 
work by twenty two “Maitres des Requétes” and twenty “Auditeurs” whose 
duty it ‘is to assist the Counsellors in their judicial work. 

As regards the accounts of all Government departments and public bodies, 
they are submitted to the “Cour des Comptes”, which is rather an auditing body, 
appointed by the Government, than a Law Court proper. 

Such is, briefly summed up, the organisation of the French administrative 


Courts. 


III 


As for the judiciary Courts that take cognizance of all cases between private 
individuals, the Supreme Court is the “Cour de Cassation”. 

The “Cour de Cassation” sits in three divisions called Chambers, namely 
(1) the Division that receives the petitions in the first place, called “Chambre 
des requétes”, composed of 16 judges, (2) the Civil Division, “Chambre Civile”, 
composed of 17 judges, and (3) the criminal division “Chambre criminelle”, com- 
posed of 16 judges. 

The “Cour de Cassation” is the great judicial body whose duty it is to 
give a coherent and uniform interpretation of the law. Consequently it does not 
inquire into the findings of facts of the Court below. It tries and determines 
points of law only. 

When any judgment submitted to the “Cour de Cassation” contains an 
erroneous interpretation of the Law, the Court quashes such judgment and 
refers the case to a Court of the same degree but sitting in another town, whose 
duty it is to judge it afresh. The members of the “Cour de Cassation” cannot 
therefore change the findings of facts contained in the judgments which are 
submitted to them. The sole duty of the “Cour de Cassation” is to say whether 
the law has been rightly applied or not by the Court below. 

There is but one exception to this rule,—one which was established in 
1895, upon the occasion of the famous Dreyfus affair, when an Act of Parlia- 
ment was passed, in virtue of which the judges of the “Cour de Cassation” 
are henceforth entitled to quash without sending the case before a new Court, 
or, in other words, to themselves acquit a convict, when they find on strictly legal 
grounds that such convict is not guilty of any crime or misdemeanour. 
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As regards civil or commercial matters, the judgments submitted to the 
“Cour de Cassation” are, at first, examined by the “Chambre des Requetes”. 
When that Division is of opinion that the appeal is prima facie admissible, the 
case is referred to the Civil Division. 

The ‘Chambre des Requétes” plays thus the part of a kind of sieve or filter 
which stops, prior to any further legal proceedings, all frivolous appeals to 
the Supreme Court. 

The judges that form the body of the “Cour de Cassation” are prominent 
jurists and the high authority that attaches to their science and character is 
respected all over the country. They can neither be removed from their office 
or suspended and hold their functions until they reach the age of 75. 

Below the “Cour de Cassation” there exist twenty five local Courts of 
Appeal which sit in the most important towns of Continental France and a few 
others sitting in Algiers and in other French Colonies. 

To these Courts lies an appeal from any judgment in Civil and Commercial 
matters, of the Courts of the inferior degree, which are called “Tribunaux de 
premiére instance”. These are likewise cognizant, without appeal, of all matters 
relative to such minor misdemeanors which do not come under the jurisdiction 
of the Assizes, “Cours d’Assises”, which sit with a jury. In the Courts of 
Appeal, a quorum, of not less than 5 and not more than 7 judges is necessary. 

The question has however been considered of reducing that quorum to 3 
judges, as in the Courts of the first degree. That most useful reform will, most 
likely, in the near future, be voted by the French Parliament. 

The Courts of the first degree “Tribunaux de premiére instance” may be 
subdivided into two groups: 

(a) the Civil courts. 

(b) The Commercial Courts. 


The Civil Tribunals consist of a number of judges varying from 5 to 3 
in each one. There is one such Tribunal in practically every town in France. 
They decide finally on all Civil matters whatever when the interest involved 
does not exceed 1500 francs. Beyond that amount there lies an appeal from 
their judgment to the Court of Appeal, “Cour d’appel” of the district. 

The Civil Courts have furthermore jurisdiction in all matters relative to 
minor misdemeanors for which the summoning of a grand jury is not requisite, 
and, on the other hand, they have jurisdiction also on commercial matters in 
small towns in which there does not exist a special Commercial Court. 


IV 


The Commercial Courts are a most typical institution, quite characteristic 
of the French system, and no equivalent of which is to be found in the Anglo- 
Saxon Countries. 

They consist of members who are not judges proper, that is to say who 
are not professional judges appointed by the Government. They are businessmen 
elected to that office by the other businessmen of the district. Those Commercial 
judges receive no salary or fees whatever and a great honor therefore attaches 
to their office. It may moreover be noted that many businessmen in France have 
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passed through the University and have thus acquired a legal knowledge which 
renders the recruiting of those Commercial judges a relatively easy task. Most 
ot them have graduated in the University and thanks both to their judicial knowl- 
edge and to their business experience they fulfill their work satisfactorily. 

There exist in France 227 Commercial Courts. The most important of them 
is the Paris Commercial Court which is subdivided into II divisions or 
“Chambers”, each of which consist of 8 members. Those 8 members divide the 
case between themselves in such way as there should always be three or four 
of them sitting together. 

The Commercial Court of Paris is the most active seat of the judiciary life 
of the country. It deals, every year, with an ever greater number of cases 
which are tried quickly and cheaply. 

The French Commercial community has long been used to the working of 
the Commercial Courts and are satisfied with them. 


V 


As regards crimes, they are submitted to the Courts of Assizes, “Cour 
d’Assizes”, which consist of a grand jury composed of 12 citizens and are pre- 
sided over by a judge, who is generally a member of the Court of Appeal, assisted 
by two other judges. 

The questions of facts are decided by the jury only, and it is on those findings 
of fact that the President and the two assistant judges inflict the penalty enacted 
by law, or release the accused, as the case may be. 


Vi 


To conclude this short review of the French judiciary system, a few words 
should be said of the inferior Courts called “Tribunaux de Paix”, Justices of 
Peace and “Conseils de Prud’homme”, Courts dealing with labour disputes. 

The “Tribunaux de Paix” consist of one judge called “Juge de Paix”, 
(Justice of the Peace). That judge has jurisdiction over all civil matters of 
small importance, not being of a commercial nature, as also over all minor penal 
infringements (such as infringement of Police regulations, excess of speed of 
motorcars, drunkenness, slander, etc.) Their procedure is a most simple one 
and does not involve any uniform formalities or serious expense. 

The “Conseils des Prud’homme” decide upon all disputes arising between 
workmen and their employers. Their members, one half of whom are employees 
and the other half are employers, are respectively elected by the employers and 
the employees in each district and they are presided over in turn by a representa- 
tive of the former and by a representative of the latter category. 


There lies an appeal from the judgments of the “Conseils des Prud’hommes” 
to the Civil Court “Tribunal Civil” of the district. 
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THE VALUE OF THE LAW LIBRARY TO LAYMAN, 
LEGISLATOR AND LAWYER* 


3y ArTHUR M. Harris, of the Seattle Bar. 


We start with the handicap of an emphatically alliterative title, through 
which the letter “l” simply riots, but in spite of that we will address ourselves 
to the subject with what courage we may be able to command. 

We will first of all, after the delightful manner of the ancient pedants, 
pursue our definitions. What is a law library? I suppose we may say that 
it is a collection of judicial decisions and of classifications, digests and com- 
mentaries upon those decisions. Specifically, the foundation decisions are as- 
sembled in reports, as they are Called, while the classification, digests and com- 
mentaries are known as text-books and by their trade names of Corpus Juris, 
Ruling Case Law, Shepard’s Citators, and divers encyclopaedias. Here perhaps 
| may be indulged an interpolation that all of such established classifications are 
the admirable gifts of legal scholarship to the profession, without which the 
modern practice of the law would be almost impossible. Perfection is not 
claimed for them by the compilers nor attributed to them by the discerning 
reader, but possibly Dr. Pangloss would not be too optimistic if he termed them 
the best of all possible methods of preserving the orderly development of the law. 
This is true, too, of the scientific methods whereby, week after week, there 
are placed in the law libraries and upon the desks of lawyers, the advance 
sheets of such a national reporter system as that maintained by the house of 
West. This is not a paid advertisement. For my part, it is intended simply 
as an exclamation of gratitude. Nor shall we, in this connection, let the names 
of Wigmore, Pomeroy, Tiffany, Williston, Jones and others of that shining 
company of commentators, spiritual children of Blackstone, pass unsaluted. Re- 
turning, we agree that the law library is in exactness a collection of judicial 





decisions. 

Still standing on the threshold of the subject, notice a difference or two 
between the law library and the library of books of general public interest. 
Unlike the general public library, the law library, in its contents, is the product 
of organized social action. Its shelves have little hospitality for the rhythmic 
expression of some individual’s ecstasy before a raindrop on a rose petal; 
they are coldly unconcerned with the thrilling narration of the perilous ascent 
of Mount Ju-Ju, nor have they any room for the weird divagations of the 
modern novelist’s psychology. Sometimes this makes the truly charming appeal 
of a law library. It is refreshing to step, heated and perplexed, from the 
general library books, often so cloyingly fragrant, into the hard, sunshiny, every- 
day, matter of fact world of judicial opinions. There is a wider sincerity in 
law books than in an equal number of books of general literary regard. The 
thought that I am trying, with my laboring oar to round, is that the law books, 
being the product of organized social action, that is, through lawfully constituted 
courts, whatever values the law library may have they are reinforced by authority. 


*Presented at the Annual Meeting of the American Association of Law Libraries at 
Seattle, Wash., in July, 1925. 
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To clarify, an examination of a judgment will show that it has invariably two 
parts; a statement of the facts of the case and a pronouncement of the law 
applicable to them. The opinion and the decisions, as commonly stated; the 
form of the modern judgment, the notable invention, it is believed, of the learned 
Chancellor Kent. In a speech on the life, character and public services of 
Chancellor Kent, delivered before the bar and bench of the city and state of 
New York, in April 1848, by the Hon. John Duer, and reported in the Memoirs 
of Chancellor Kent, by his great grandson William Kent, at page 112 (we all 
love the exact citation of authority, de we not?) it is said: “It was seldom that 
the opinions of the judges (of the supreme court of that state at the time 
Chancellor Kent was promoted to that bench), even in the most important 
cases, were reduced to writing. As soon as his (Kent’s) seat was taken, his 
determination was made that he would examine for himself every case not 
decided on the hearing; and in such examination would not confine himself to 
the cases and authorities cited on the argument, but would embrace in his 
researches all the law justly applicable to the questions to be determined; and 
that in each case he would embody the result of his examination in a written 
opinion. Accordingly, at the second term that followed his appointment, in his 
first meeting for consultation with his brethren, and to their great astonishment, 
he produced a written opinion in every case that had been reserved for decision.” 
“It was evident,” adds Mr. Duer, “that they must either surrender to their 
junior brother—their junior in station and far their junior in years—the effective 
control and administration of all the important business of the court, or if at 
all solicitous to maintain their own character and dignity must follow his 
example.” They decided to follow his example. 


What have we then? We have the law library as a collection of judicial 
opinions, as distinct from decisions for the present, stating facts which have 
been prepared for the appellate bench by searching inquisition in the trial courts, 
under the sanction of solemn oath, and the truth of them guaranteed so far as 
human limitations permit. 

What value have such austere facts for the layman? 


To the layman, as investigator of economic and sociological circumstances, 
the facts explicated in the judicial opinions have value of the first consequence 
as data for his generalizations. Nothing so explicitly records the struggle of 
the individual with and his adjustment to the social environment as do the law 
reports. Preeminently, the courts are engrossed by the difficulties of men in 
their efforts to make money, to earn their livelihoods, to acquire and protect 
their properties, hence in their pronouncements the courts exhibit to us the rise, 
development and maturity of commercial corporations and the adaptation of them 
to their place in the social scheme, for illustration ; indeed, the law books delineate 
Man as tinker, tailor, soldier, sailor, rich man, poor man, beggarman and thief, 
from each one of which phases you will notice, by the way, our remote ancestors’ 
concern with economics, a concern which is as true today of the law courts as it 
was yesterday of the spinners of these juvenile jingles. What adds to the value 
of this judicial exposition of economic and sociological conditions is that it does 
not represent a merely academic contemplation of the facts nor a more or less 
violent effort to force a theoretical and partisan thesis, but even while the court 
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is expounding it is at the same time working as a part of the social machinery 
itself, weaving these living facts into the actual being of the community. 

A quick reflection of the business life of the state and nation is captured 
by the courts. For instance, if a certain kind of agriculture is in adverse condi- 
tions, that fact will show itself unmistakably in the reports of the local appellate 
bench, for from such a district there are bound to come controversies touching 
the foreclosing of mortgages, contracts for the purchase of properties in the 
district will default, claims from all sorts of creditors will be recorded against 
the debtors of that section. Added to these will be suits against more or less 
distant purchasers of the particular crops, who, facing a failing market and a 
declining price, seek to avoid their contractual obligations of purchase. So, again, 
the recent unhappy failures of many banks throughout the country, especially 
in farming belts, are forever preserved in the amber of the law reports in the 
form of litigation between banks and their depositors, suits by receivers, extra- 
indemnity collections from stockholders and all the rest of the sombre story. 
If one desires the truth about the economics of the automobile it will be found 
nowhere so completely as in the books of which you, as law librarians, have the 
custody. One might proceed to detail many other aspects of this subject until 
at a long last he shall have exhausted the whole social life of Man. 

To the layman, as historian, the law library has the peculiar value of 
being a first and most authentic source of facts of significant historical concern, 
ancient and modern. Consider the collections of state trials, English and American. 
On the English side the work of Cobbett, Howells and others has been of the ut- 
most value and like other valuable heritages is but inadequately appreciated by the 
heirs. More than one hundred and fifty years ago, the gentlemen I have men- 
tioned most painstakingly searched the private libraries of the great houses of 
England and gathered from them the reports of the notable trials which those 
library owners had collected over the course of the centuries. It appears to have 
been the practice of alert-minded persons to attend such trials and make a faith- 
ful account of all the proceedings had which they would sell to their noble 
patrons. Beginning in the seventeenth century shorthand men were presented 
and have handed down to us exact transcripts of everything said at the trial. 
Very expert shorthand writers were these persons, for in addition to the examin- 
ation and cross-examination of the witnesses, they could catch the long, pedantic 
addresses of bench and bar, addresses full of a technical terminology, thickly 
raisined with law Latin and French, in all a matter far more difficult than that 
upon which the ordinary reporter of today works. The nearest approach to 
it nowadays is the case full of medical terms. These oldtime reporters tran- 
scribed their notes in longhand, of course, and sold them for large sums of money 
to the collectors. 

The result is that in such reports we have a clear exposition of the develop- 
ment of our present legal practices and, more than that, through them we 
are enabled to see the constitutional principle bubble first a little spring from 
the barren hills of tyranny to continually broaden into that full volumed river 
which now happly waters the green valleys of democracy. 


Today’s law reports reflect historic significances in the life of the com- 
munity just as faithfully as did yesterday’s. Let me call your attention to a 
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phase of social expression which recurs in the reports for more than a century 
and from widely separated origins. 

In 1794 Thomas Hardy was tried for high treason at the Old Bailey, 
in London. The crown’s case against him was, in substance, that he was 
a member of a so-called corresponding society, the object of which was to 
promote the principles of the French revolution in England, apparently by 
force and violence if they were necessary. It was shown on the trial that the 
members of the society called each other “citizen” and that they had secret 
stores of pikes and red caps. Particularly damaging to the defendant was the 
disclosure that the society was in correspondence with French revolutionists. 
Prominent members of the society were adopted as citizens of France by the 
revolutionary national assembly in that country, and in the reports we find 
such expressions as these: “It is no longer the paltry cause of kings that calls 
France into action; it is the great cause of all—the establishment of a new era 
that shall blot despotism from the earth and fix on a lasting basis the republic 
of man. ... It is for all Europe and not for France alone that she raises 
the standard of liberty and equality.” A more explicit declaration is found 
in a communication from the French revolutionists to the English society intro- 
duced at the trial, containing expressions of this sort: “How glorious will it 
be for France and for England to form a plan for the destruction of tyrants, 
and to have purchased, at the price of their blood, the liberty of the world. 
Courage, brethren and friends, it is for you to follow us in the glorious and 
hazardous career of the revolution of the world.” 

The revolution of the world! Have we ever heard of the world revolution 
before? Very often, indeed. During the past six or seven years that phrase 
has been clamorous in the state and federal courts of this country. Turn to 
the reports on your shelves in which it might almost be said that the ink is 
scarcely dry and you shall find the trials of Thomas Hardy and his associates 
duplicated in every particular of substance. In these latter day proceedings you 
will see the charge of sedition supported by the same documentary exhibits— 
declarations, newspapers, pamphlets, books; you will note the same kind of 
proof of correspondence with the communistic international of Moscow; the 
same expectation and promotion of a world revolution; before you will pass 
the same sort of witnesses—police officers and spies or renegade members; the 
same verdicts of guilty will be returned and the same character of punishment 
administered as in the trials of one hundred and thirty years ago. 


This I have picked out of many possible illustrations to support the point 
I am making that, as a child will wander along a beach picking up, at more or 
less considerable intervals, pebbles of the same size and color, so the historian 
searching the records of the law finds in far separated cases definite evidences 
of historical continuities. 


To the layman as a person of business affairs the law library has a peculiar, 
though unrecognized, value. 

Its books contain rules of law governing business practice so simple and 
clear that the untrained mind can readily apprehend them. It is, for example, 
a very well settled rule that where the partnership agreement is silent on the 
matter, neither partner may collect a salary from the business. Roughly drawn 
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partnership agreements often contain everything but a stipulation as to salaries 
derivable from the partnership business. Ignorance—excusable ignorance I admit 
as things now stand—of this plain requirement of law impels through the courts 
a constant current litigation, which provokes from the bench merely a repetition 
of something that it has long been saying, even to the point of weariness. 
Even as I am speaking you have doubtless thought of a score of similar illustra- 
tions. 

Farther than this, in the law reports (and I include always the classifications 
and commentaries upon those reports) the thoughtful man of business may find 
an unequalled exposition of the circumstances which make for commercial suc- 
cess. Is he contemplating an investment in corporate stocks or securities? Let 
him peruse a competent text-book or digest of the law of commercial corpora- 
tions; he will rise from his reading with a clear preview of the possible hazards 
that await his money. No other adviser will so impartially, so authoritatively, 
so lucidly and so benevolently advise him as will these law records of the 
adventures of pooled finances. 

In the law reports is presented a mass of data which, analyzed, would 
indicate the probable course of development of all kinds of business action; 
simply to name the major divisions of the law—contracts, sales, principal and 
agent, partnership, suretyship and so forth is to have the demonstration of this 
idea. My own experience has been that an analysis of litigation peculiar to 
some businesses, as banking for example, will sometimes disclose the fact that 
a relatively few original conditions are the sources of wide and varied develop- 
ments of litigation, and it is reasonable to suppose that if these fundamental con- 
ditions could be dug for and exposed to view by competent explorers a definite 
effort would thus be made towards the prevention of commercial litigation. 

It would be very hard to exaggerate the value of the law library to 
the business man. 

From what has been thus sketchily pointed out, it is obvious that the law 
library has distinct values for the legislator. 

_ The work of the legislator is to advance social adjustments by means of 
statutory prohibitions of practices deemed anti-social. The key word of legislation 
is, Don’t. Even statutes permissive in language are often prohibitive in indirect 
effect. To effectively discharge these exceedingly exacting duties, a broad knowl- 
edge of the general social experience, both past and present, is requisite, and 
nowhere may that experience be so accurately ascertained as in the law library. 
More so, indeed, than from the general history books and compilations, which 
taken together can offer no such range of vision of the complete social scheme 
as do the law books. As we have suggested, economic, sociological, psychological 
and political facts may be seen in their actual social activity in the judicial 
opinions, and it is only by contemplating them carefully and meditatively that 
the legislator who is conscientious can determine his response to the call of a 
constituency having little historical perspective and impatient under the irritation 
of some immediate inconvenience. Because of the failure of legislators in 
these respects, the statute rolls are encumbered with many acts which have sunk 
into mere dead letters; much extra work has been put upon the judicial branch 
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of the government to exclude them from the social frame, and the end of such 
unconsidered action has been community maladjustments and loss. 


To the legislator in his wider phase as a statesman nothing can be more 
essential than the law library. Take to this point the matter of freedom of 
speech. Numbers of uncritical persons have been deceived into social destruction 
by the unharnassed language of demagogues who have spoken of free speech and 
a free press in the loose popular meaning of the word “free” rather than with 
regard, due and decent, to its connotations in the minds of lawfully constituted 
authority. Thus you may see on the fourth of July upon the lawn of the 
courthouse an orator exciting his auditors by a declamation on a supposed 
freedom of speech, writing and action, while a few steps away, in the library 
of that same courthouse, repose mutely the law books which most clearly and 
explicitly deny his high-flown phrases. Not so with the statesman informed by 
a research of the judicial opinions. He is well aware that there is no freedom 
of speech or writing which will excuse the slander or libel of one’s neighbors 
and that, in public matters, for more than a hundred years the courts have 
denied the subject or citizen the freedom to advocate social changes by means of 
force. Such a man, if he gains any audience at all, informs them that speech 
is free only in the sense that today we speak by consent of the law while yesterday 
men could only speak by consent of the king. Surely a difference completely 
satisfying to the historically informed mind. 


But it will perhaps be asked, how can the foregoing be values to the laity 
when they must be mediated, on account of the technical terminology of the 
books, through specially trained persons—lawyers of one sort or another? 
Granted the need of such mediation, the values nevertheless are still latent in 
the law library, just as gold values are latent in a claim which cannot be 
worked save by technicians with appropriate machinery. The values I have 
glanced at, and many more, are all there in the law books—how to extract 
them and put them into circulation is a subject which demands a separate thesis. 


But | am led to make a prophesy and that is that in future schemes of 
collegiate education a very much greater attention is going to be given to 
equipping the youth, not to be a practicing lawyer, but to give him an intelligent 
idea of legal formulae, to the end that the sociologist, the economist, the histor- 
ian, even the man of physical sciences, as well as the politician and business 
man, shall be able to read and comprehend the judicial opinions of his country. 
In that day all the values of the law books will be unlocked and the community 
will awake to find that it has been sitting in comparative poverty upon a fabu- 
lously rich gold mine. 


This leads to the notion that law librarians have a special opportunity in 
hastening the day of enlightenment. By your organization you can give publicity 
to the values in your custody, you can meet the first approaches of the intelligent 
public in response to your call and by your technical competency you may 
turn the key in the door of the treasure chambers. For you, as law librarians, 
an exceedingly significant tomorrow is impending. 

Certain values of the law library to the lawyer himself are obvious. Lawyer 
is now a word embracing many diverse activities. 
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To the lawyer in active practice, the law library is of course as necessary 
as mortar to the bricklayer; he cannot work without it. It contains the case 
in point for which he is trained to make so determined a search; hence we 
know that the law library shelves must afford an opportunity to investigate 
the whole field of the law. The laity have or affect to have a large disgust for 
precedent as something that somehow hampers their proper freedom. Perhaps 
they do not always remember that precedent is one of the surest guarantees of the 
impartiality of a local decision, for a decision supported by authority from 
other and different localities, benches and local prejudices cannot be as partial 
as perhaps a purely unauthenticated decision, spun out of a particular judge’s 
individual psychology and unavoidably reflecting his own economic and political 
bias. The difference between a competent lawyer and an incompetent one may 
be said to lie in their use of precedent; the competent lawyer makes the pre- 
cedent verify his thinking, the incompetent lawyer lets the precedent originate 
his thinking. 

Inasmuch as practically all litigation has direct consequence socially, the 
law library has a special and extremely important public service to render; 
hence the last institution upon which the fiscal authorities, no matter what their 
character, legislators or trustees of private institutions, should be parsimonious 
is the law library. The librarian should have funds sufficient to obtain all 
significant judicial decisions, all competent classifications, digests, encyclopaedias 
and every honest text-book offered by the publishers. To us this goes without 
saying, but curiously many librarians are faced with serious difficulty in estab- 
lishing this idea in the minds of those laymen who hold the purses. The lawyer 
who does not exhaustively use his law library is derelict in his public duty and 
the community which does not insist upon the unquestionable completeness of 
its law library is upon the brink of confusion. 

To the lawyer as educator, compiler, author the law library cannot be too 
comprehensive, and only as it is comprehensive can his invaluable and often 
disinterested toil bear its timely fruit. 

Such seem to me a few of the many values of the law library. May the day 
not be long distant when an enthusiastic and intelligent public will enter upon 
the enjoyment of the fortune bequeathed to them by the wisdom, the experience, 
by the best intellects of those who honorably rest from their anonymous but 
noble labors. 


MARY SELINA FOOTE—A MEMORIAL* 
By Georce S. Goparp 


Each meeting of our association is a milestone in the life and activities of 
its members. Whether present in body and spirit, or in the spirit only, at these 
meetings we each have found assistance, friends, inspiration, encouragement, hope 
—and some fun. 

From the time of our organization at Narragansett Pier in 1906, to the 
present meeting here in Seattle in 1925, such spirit of friendship and happiness 
has predominated and permeated our gatherings. Who can forget those inter- 


*Presented at the Annual Meeting of the American Association of Law Libraries at 
Seattle, Wash., in July, 1925. 
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vening meetings held at Asheville, N. C., (1907); Minnetonka, Minn., (1908) ; 
Bretton Woods, N.H., (1909); Mackanaw, Mich., (1910); Pasadena, Cal., 
(1911); Ottawa, Can., (1912); Kaaterskil, N. Y., (1913); Washington, D. C., 
(1914) ; Berkeley, Cal., (1915); Asbury Park, N. J., (1916 and 1919) ; Louis- 
ville, Ky., (1917); Saratoga, N. Y., (1918 and 1924) ; Colorado Springs, Colo., 
(1920) ; Swampscott, Mass., (1921) ; Detroit, Mich., (1922) ; Hot Springs, Ark., 
(1923), and this one in 1925. 

At these meetings which have extended from the Atlantic to the Pacific, 
and from Canada to the South, it has been our rare privilege to meet and greet 
kindred minds and hearts from all over our own land, and from many others. 
Now we have not only met and listened to them as each took his or her allotted 
part on the program; but unconsciously we often found ourselves drawn to them 
and numbering them among our interested and helpful friends—a friendship 
which has been both lasting and helpful. 

Many of us have pleasant memories of the stalwart Col. Carver, State 
Librarian of Maine, the gracious Col. Hawkins of Mo., the gallant Col. Sherrill 
of N. C., that jovial library enthusiast, Gillis of Cal., the pioneer Dewey of New 
York, that tower of strength from Michigan, Mrs. Spencer, and many others 
whose lives and friendship have made lasting impressions upon us. 

It is my sad privilege at this time to call to our attention the services of one 
of our young ex-members whose absence is conspicuous, not only because of the 
offices to which we had elected her, and the editorial duties which she was so 
soon to have assumed, but because of what she was—our deceased Secretary 
Treasurer, Miss Mary Selina Foote of New Haven, Conn. 

Born in North Branford, Conn., Oct. 8, 1887, she died suddenly in New 
Haven, Conn., Sept. 30, 1924, aged 37 years—in the prime of life which to her 
and hers, had promised so much. Brilliarit in mind, diligent in study, true to 
her training, she was faithful to her calling, to her friends and to those who 
looked to her for assistance and advice. Whether serving in the office as clerk, 
or in the Law Library as Librarian, she always gave her best with no thought 
of reward or herself. To her, the judge, the attorney and the student were one 
in their needs—her best. 

Having graduated from the Guilford, Conn. High School in 1904, her 
advancement was not only rapid but brilliant. Tutored in law while in the 
office of Judge Arvine of New Haven, she was admitted to the New Haven 
County Bar in 1912. Librarian of the New Haven County Bar Library, 1913- 
1922, where she was happy, successful and much appreciated, but resigned to 
accept the position of Law Librarian and Lecturer in Legal Bibliography in the 
University of Illinois where she served 1922-1924 when she returned to her 
home in New Haven, where she so suddenly died in September. 


Her accomplishments were many, and her attainments were high. In 1920 
she received the degree of Rh. B. from the University of Chicago. In 1922, the 
degree of M. A. from Yale. We of course know her best as our Secretary-Treas- 
urer in 1921-1922, and elected again at our Saratoga meeting in 1924. Upon 
the resignation of our Miss Woodard as Editor of the Index to Legal Periodicals 
and Law Library Journal, Miss Foote had been selected to continue this im- 
portant work as editor of our most important Association activity. She had 
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already in 1917 published “Need for Teaching Legal Bibliography in Law 
Schools”, and in 1923, “The Child and the Law in Connecticut.” 

Faithful, brilliant, ambitious, true, is my tribute to Miss Mary Selina Foote 
whom we all remember so pleasantly. 


CALIFORNIA’S CONSTITUTION, CODES AND STATUTES* 
By Mitton J. Fercuson, Librarian, California State Library 


Things grow large in California. Witness our big trees, which, despite the 
fact they were sizeable saplings when Caesar was having his argument with 
the Britons, are still growing heavenward. In our back yard there is the largest 
ocean—not perhaps in the universe—but certainly on this earth. Our great 
inland valley is in a class by itself; our mountains are the highest and our 
Death Valley desert the lowest points in the United States. We have the 
fastest growing city in the world—and the largest, geographically speaking. 
And some of our kind friends have been unkind enough to accuse us of bragging; 
but that, I assure you, is an exaggeration of the facts. We have the biggest— 
but why go on down the list of our virtues; let us turn to the particular subject 
in hand. In the garden of laws, we grow a bountiful crop; we harvest regularly 
and abundantly every two years, and even are able to cut a short crop, now and 
again, between times. 

In 1849 our law makers drew up our first constitution. You will recall 
that we never suffered the indignity of territorial leading strings; so the only 
law back of our first fundamental act was the strength of our pioneer manhood, 
and the ready if perhaps uncertain justice of mining camp and tent city. I 
have never read with critical mind this first essay of ours into constitution 
building ; but it has a certain virtue: it is brief. 

Our first legislature enacted a considerable volume of law during its session 
of 1849-50. And we were fairly upon the great American highway of law 
making. A more or less hit or miss system or lack of system of legislation 
prevailed until 1868, when the consciousness of the burden brought about a 
bill which provided for the first “Commission to Revise the Laws.” That body 
was duly appointed and no doubt entered upon its task with the enthusiasm with 
which such work is often undertaken. The revisers decided to adopt, “as the 
best and most convenient mode, the alphabetical order of arrangement of sub- 
jects.” In 1870 they reported progress, gave a list of laws which in their 
judgment should be repealed—among which was that providing for the grand 
jury system—and submitted the alphabetical list of the laws that had been revised 
and were ready for the printer. Their job, of course, was found to require 
more time. , 

The legislature of 1870, for reasons not recorded, did not continue the life 
of the original commission, but created a new one empowered to use or discard 
what had already been done. Probably it decided to try a new plan, for we 
hear nothing more about the alphabetical system. Nor is it possible now to 
say whether the strict directions of the legislature as to working hours, etc., 
of the new board were caused by remissness of their predecessors. We read 


*Presented at the Annual Meeting of the American Association of Law Libraries at 
Seattle, Wash., in July, 1925. 
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in sections 4-5 of the act a certain determination on the part of the law making 
body to have the revision finished by November 1, 1871. Section four is worth 
quoting : 

“The Commission shall hold its sessions in a room to be provided by the 
Secretary of State, in the State Capitol, and shall enter upon the discharge of 
its duties immediately after its organization. It shall hold daily sessions of six 
hours each, on at least five days in every week. It shall in no case adjourn its 
sittings for a longer period than five days, and there shall be no more than 
one adjournment per month. No member shall absent himself from such sittings 
for a longer period than three days, except in case of sickness or unavoidable 
necessity.” 

Evidently the new commission worked with a purpose; for the draft 
of the codes was finished and submitted to the legislature of 1872. They were 
in due course adopted by the legislature; and in these five volumes (the Political 
Code being in two volumes) you will find the only official set of the codes 
published by the state. It is unannotated; and today little of the original work 
remains untouched or unamended, though in form our laws are the same. They 
have just grown as is customary with everything planted in our magical soil. 

The political code states the law governing the administration of state, 
county and city. How simple and direct that statement seems! Yet when we 
come to examine this manual by which our people’s public business shall be con- 
ducted how wide and various and confusing become the exceptions and amend- 
ments and provisos of the first code. Cities were privileged to frame their 
own charters and rapidly betook themselves outside the great protecting main 
canvase and set up little side shows of their own. Later the counties acquired 
the same right, and more exceptions were made to the main scheme. As time 
went on, through hurry, lack of knowledge or indifference many general laws 
were passed which should have been fitted into the mosaic of our political code. 

The penal code is intended to contain our criminal law, to be our code of 
criminal procedure and to contain provisions governing our prisons and county 
jails. But here again an ideal scheme has been departed from. So much 
pertinent matter is found elsewhere in our law that one of our private code 
editors, James H. Deering, in 1923, included in his edition of the penal code 
criminal sections of the constitution and a special “index of penal provisions in 
the statutes which are not found in the penal code.” 

The Civil Code sets down the law applicable to persons, including corpora- 
tions and associations, property, obligations, damages and relief, relations of 
debtor and creditor, nuisances, and also contains a selection of legal maxims. 
The Civil Code may, generally speaking, be viewed as a study in still life. 

It is when we come to the Code of Civil Procedure that we encounter its 
moving counterpart. This volume is very similar in scope and purpose to the 
practice acts and codes of civil procedure of other states. 

Unfortunately not all the ingenuity of the commissioners served to compress 
all the law into these four ideally conceived codes. A volume of general law 
remained over and has grown with every session of the legislature. 

The legislature following the one which approved the work of the commission 
and adopted the codes was a careful body. It straightway created another 
body “to serve as a commission to examine the codes adopted by the last legisla- 
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ture, and to prepare such amendments as seem necessary for the consideration 
of the next legislature”. The language of the examiners, who were Stephen J. 
Field, J. Temple, and John W. Dwinelle, in their report made in October 1873 
is interesting. They say in part, “we found the four codes . . . perfect in their 
analysis, admirable in their order and arrangement and furnishing a complete 
code of laws; the first time, we believe, that such a result has been achieved 
by any portion of the Anglo-Saxon or British races. It seems inexplicable that 
those peoples, who boast of being the most fully imbued with the sentiment of 
law, have left their laws in the most confused condition, resting partly in tradi- 
tion, but for the greater part scattered through thousands of volumes of books 
of statutes and reports, and thus practically inaccessible to the mass of the 
people. That California has been the first of this class to enact a complete code 
of municipal law will add not only to the prosperity of her people, but redound 
to her honor as a state”. 


I cannot refrain from wondering whether if these examiners be in position 
to look down—or up—on our terrestial labors they may not smile a bit at their 
vain old time hope that herein should be found the “first . . . complete municipal 
code”. For look you what our eager legislators have done in these few later 
years only, beginning with the session of 1911. They have met in that time 
in eight regular, that is biennial, and two extra short sessions. They have 
in those ten sittings written upon our statute books 5640 acts and 668 resolu- 
tions which required about 16,000 pages of closely printed text to tell the 
people the thou-shalts and the thou-shalt-nots of our simple idyllic life. Is it 
any wonder our codes do not remain in perfect form, or our people have a 
knowledge of the law? When I contemplate this towering Mount Shasta of 
legislation, my admiration reaches new altitudes of amazement over what Moses 
did in writing his codes on a couple of odd bits of flag stone. And worse still 
we are not by ourselves in multiplicity and volume of law. There are other 
states equally as guilty. 

So much for the history of our codes. As I have already said the state 
rested after the publication of the original state edition of 1872. The burden 
of furnishing the law in useable form has been taken up by numerous patriotic 
and profit seeking editors and publishers. Like Sisyphus of old, they almost 
reach the top of the hill of completion when a new legislature pushes them 
down the slope; and they must needs begin the climb all over again. Our 
small codes, or as we popularly speak of them, our pony codes, may be had in 
two editions. One under the editorship of James H. Deering and published 
by Bancroft-Whitney Company of San Francisco was revised in six volumes 
in 1923 and sells for $35.00. The other edited by James M. Kerr and published 
by the California Law Book Co. of Los Angeles was likewise revised in 1923 
and its four volumes sell for $22.50. The latter work lacks the two volume set 
of the general laws which the former supplies. Both sets are annotated. The 
publishers instead of making a complete revision and reprint of their books 
after each biennial session of the legislature usually issue a supplementary volume 
for the one or two sessions immediately following the latest revision. The 
purchaser, subject to the annoyance of using a supplement, is thus for awhile 
enabled to keep his set up to date by procuring a single volume. 
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The above mentioned editions of the Codes will ordinarily suffice; but 
California attorneys and law libraries especially may avail themselves of the 
use of a formidable work entitled Kerr’s Cyclopedic Codes and Henning’s General 
Laws in 14 volumes, which is published by the Bender-Moss Company of San 
Francisco. Its latest revision as a whole was issued in 1920; it has the biennial 
supplements of 1921 and 1923, with doubtless another for 1925, and sells for 
$165. 

Note should be made of the fact that the purchaser of any one of the above 
mentioned editions of the codes will be able with a little extra trouble to 
keep them up to date so far as legislative acts are concerned by using the 
“Statutes of California”, an officially published volume at the end of each legisla- 
tive session. 

Ready reference of a vast bulk of law may be considerably facilitated by 
the use of two indexes which are now available. In 1924 the California Law 
Book Company published at $7.50 per copy a “Consolidated topical index to 
all the codes” which was edited by James M. Kerr. The state itself has published 
an even better work entitled “Index to the laws of California, 1850-1920, includ- 
ing the statutes, the codes, and the Constitution of 1879, together with the 
amendments thereto”. It contains 1288 pages against the 558 pages in the 
unofficial book, was compiled by the Legislative Counsel, and may be had of 
the state printer for $7.50 per copy. A supplement to the state index was pro- 
vided for by act of the recent legislature. 

It was not to be expected that we should be content with that old constitution 
adopted during the gold rush days. In 1879 a new and much more voluminous 
fundamental law was drafted. And since that date an increasing amount of 
legislation of one sort or another has been written into the constitution, until it 
has become a sprawling mass of regulations many of which logically find no 
place in such a document. Regularly each session of the legislature some member 
or more introduces a measure submitting the question of a constitutional conven- 
tion to the people; but reluctance to subject the dear formless old thing to such 
a body of legal surgeons wins the day; and we plaster it with a few more 
amendments. In similar fashion proposals are made to reform the codes, but to 
little purpose, until this year when the legislature passed and the Governor 
signed a measure appropriating $10,000 to support a “Commission for the reform 
of criminal procedure”. The latest annotated edition of the Constitution was 
Treadwell’s 5th published in 1923 by Bancroft-Whitney Company. It sells foi 
$5.00. 

There, you have the facts concerning our Constitution, Codes, Statutes, and 
Indexes. I grant you they no longer have that simplicity and directness so 
admired by the examiners whom I quoted awhile ago. Year after year when our 
legislators gather the Bar Association, jurists and attorneys raise their voices 
for revision of the law into coherent form; and just as regularly a great stream 
of bills is poured into the Governor’s office. The present incumbent has taken 
justifiable pride in the high mortality record which he has established in handling 
these would be laws: in the language of our great American pastime he batted 
a season’s average of .519 plus. Many learned students of law have suggested 
code or revision commissions constantly in session to keep the law alive and 
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properly articulate. And I heartily subscribe to their demands; but first, for a 
period of ten years at least, I should want regular sessions of the legislature 
empowered to repeal laws, charged in fact to repeal them, and powerless to 
pass any new ones except the annual or biennial appropriation bill. Legally 
speaking what a dream: practically speaking what a pipe dream. For I very 
much fear the course of the reformer is not yet run; and that for a long period 
to come we shall have among us those who seek to change human nature by 
passing a law. 
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Publication lar sessions Source 
Alabama 
EN, sctescencuee aig West Pub. Co., St. Paul, Minn.... 
ae. Meets 6 .kcccs = West Pub. Co., St. Paul, Minn.... 
Session laws ......... Quadrennial Secretary of State...........seeeees 
1923, 1927 
etc. 
Alaska 
ee are ree oe West Pub. Co., St. Paul, Minn.... 
Session laws ......... Odd years Secretary of Territory.............. 
Arizona 
eer cy ree ee Bancroft, Whitney & Co., San Fran- 
cisco 
Session laws ......... Odd years State Librarian .....0.ccccccccccees 
Arkansas 
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Session laws ......... Odd years Secretary of State...............66. 
California 
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isco 
Ree TOR. dcixvveieibs ia Bancroft, Whitney & Co., San Fran- 
cisco 
Ady. parts for both shew Bancroft, Whitney & Co., San Fran- 
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Session laws ......... Odd years Secretary of State...........ceeeees 
Colorado 
EORTC Tee — Callaghan & Co., Chicago........... 
Session laws ......<0- Odd years Secretary of State...........ceeeee: 
Connecticut 
PIED cs cacdndeccne om a Bagks L.. P. Coa, Ni ¥.- Cites... cess 
*Advance parts ...... rar Banks L. P Co., N. Y. City. 
Session laws .......«. Odd years State Librarian ...............0005 
Delaware 
rr er see “a a vncecadenadantees 
Chancery Reports .... ea fl RR RO eer 
Session laws ......... Odd years Secretary of State..........cceccoes 
District of Columbia 
PORE 004000508008 ne West Pub. Co., St. Paul, Minn.... 
Acts affecting Dis- ... JOR TEPERO GO. dg ccccccccecs “PARP 
trict of Columbia ‘ 
RSMO: ni ae <6n400600006 46bi00600es dane eieepsaaemenee ieee wre erere 
Florida 
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Session laws ......... Odd years Secretary of State............eceee- 
Georgia 
I ik vicla cit tiuiens : ere COR BOR v0 cc vanses chiabonuho’ 
BOR TK ciccccctasee 5 ON EE! nn cccsctchecedsbdbe 
Session laws ......... Annual State Libearian .....ccccccccsssece 
Hawaii 
BROT ss kesccce ere i te tte Ce ic aus 
*Advance parts ...... oo 0.” Qe EINE TE, bc bcccesvacess 
Session laws ......... Odd years Secretary of Territory.............. 
Idaho 
EE dnote cnctabast . ++ Bancroft, Whitney & Co., San Fran- 
cisco 
Session laws ......... Odd years Secretary of State............+.00e. 
Illinois 
a ..-« Callaghan & Co., Chicago.......... 
*Advance parts ...... ete Supreme Ct. Reporter 
App. Rep. ....... ognce ... Callaghan & Co., Chicago...... eaidee 
Court of Claims Re- 
ee RC EE: a T. H. Flood & Co., Chicago..... 
Session laws ......... Odd years Secretary of State..........sceeeees 
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Indiana 
IES ceceneassoaces Secretary Of State. .cccccoccccccscces 
App. Reports ........ ere Secrvetaty GE DAMS. .cccesccccccseess 
Session laws ......... Odd years Secretary of State...........ceeeee- 
Iowa 
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Kansas 
IN an cadagnaeaie TE BOAR: ccc cccsnennsesecses 
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Session laws .......-- Odd years Secretary of State.............0.06. 
Kentucky 
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Maryland 
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Massachusetts 
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Mississippi 
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Nevada 
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STATEMENT OF THE OWNERSHIP, MANAGE- 
MENT, CIRCULATION, ETC., REQUIRED BY 
THE ACT OF CONGRESS OF AUGUST 24, 1912, 
of Index to Legal Periodicals and Law Library 
Journal published quarterly at New York, N. Y. 
for April 1, 1925. 

STATE OF NEW YORK 

COUNTY OF BRONX 
Before me, a Notary Public in and for the State 

and county aforesaid, personally appeared W. C. 

Rowell, who, having been duly sworn according to 

law, deposes and says that he is the Vice-Pres. 

The H. W. Wilson Company, publishers of the Index 

to Legal Periodicals and Law Library Journal and 

that the following is, to the best of his knowledge 
and belief, a true statement of the ownership, man- 
agement (and if a daily paper, the circulation) etc., 
of the aforesaid publication for the date shown in 

the above caption, required by the Act of August 24, 

1912, embodied in section 443, Postal Laws and Regu- 

lations, printed on the reverse of this form, to wit: 

1. That the names and addresses of the publisher, 
editor, managing editor, and business managers are: 


Name of— Post Office Address— 
Publisher, Tue H. W. Witson Company 
958-072 University Ave., New York, N. Y. 
Editor, GertrupE E. Wooparp 
University of Michigan, Ann Arbor, Mich. 
Business Managers, THe H. W. Witson Company 
958-972 University Ave., New York, N. Y. 


2. That the owner is: (If the publication is owned 
by an individual his name and address, or if owned 
by more than one individual the name and address 
of each should be given below; if the publication is 
owned by a corporation the name of the corporation 
and the names and addresses of the stockholders own- 
ing or holding one per cent. or more of the total 
amount of stock should be given.) 

American Association of Law Libraries, New York, 

. Y.; Sumner York Wheeler, President, Essex 
County Law Library Association, Salem, Mass.; 


Ralph H, Wilkin, rst Vice Pres., Supreme Court Li- 
brary, Springfield, Ill.; Olive C. Lathrop, and Vice 
Pres., Detroit Bar Association Library, Detroit, Mich.; 
Lucile Vernon, Sec. and Treas., Association of the 
Bar, 42 West 44th Street, New York, N. Y. 

3. That the known bondholders, mortgagees, and 
other security holders owning or holding 1 per cent. 
or more of total amount of bonds, mortgages, or 
other securities are: (If there are none, so state.) 

one. 

4. That the two paragraphs next above, giving 
the names of the owners, stockholders, and security 
holders, if any, contain not only the list of stock- 
holders and security holders as they appear upon 
the books of the company but also, in cases where 
the stockholder or security holder appears upon the 
books of the company as trustee or in any other 
fiduciary relation, the name of the person or cor- 
poration for whom such trustee is acting, is given; 
also that the said two paragraphs contain statements 
embracing affiant’s full knowledge and belief as to 
the circumstances and conditions under which stock- 
holders and security holders who do not appear upon 
the books of the company as trustees, hold stock 
and securities in a capacity other than that of a 
bona fide owner; and this affant has no reason to 
believe that any other person, association, or cor- 
poration has any interest direct or indirect in the 
said stock, bonds, or other securities than as so 
stated by him. 

5. That the average number of copies of each 
issue of this publication sold or distributed, through 
the mails or otherwise, to paid subscribers during 
the six months preceding the date shown above is 
(This information is required from daily publications 


only.) 
THE H. W. WILSON COMPANY 
Per W. C. Rowe tt, Vice-Pres. 
Sworn to and subscribed before me this roth day 
of March, 1925. 


[SEAL] A. G. CUNNIFF. 


Notary Public, Bronx County, N. Y. 
(My commission expires March 30, 1926.) 
County Clerk’s No. 70. Register’s No. 2646 
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